) DrillBit

The Report is Generated by DrilIBit Plagiarism Detection Software

Submission I nformation

Author Name
Title

Paper/Submission ID
Submitted by
Submission Date

Total Pages, Total Words
Document type

Result Information

Similarity 19 %

Safik Faozi

Rationality Test of The Application of Criminal Law on Restitution for Victim
Protection in The Criminal Justice System

5408318

jatisw@edu.unisbank.ac.id

2026-04-01 13:07:39

12, 6398
Blogs

- [N
Sources Type Report Content
Student
Paper Quotes
0.14% Internet 0.5%
4.97%
Journal/
Publicatio -
n 13.89% Ref/Bib
9.41%
Exclude I nformation Database Selection
Quotes Excluded Language English
References/Bibliography Excluded Student Papers Yes
Source: Excluded < 2 Words Excluded Journals & publishers Yes
Excluded Source 20 % Internet or Web Yes
Excluded Phrases Not Excluded Institution Repository Yes




) DrillBit

DrillBit Similarity Report

A-Satisfactory (0-10%)

B-Upgrade (11-40%)
19 6 4 B C-Poor (41-60%)

D-Unacceptable (61-100%)

SIMILARITY % MATCHED SOURCES GRADE
LOCATION MATCHED DOMAIN % SOURCE TYPE
7/ journas.usm.ac.id 2 Publication
8 www.lawreform.ie 1  Publication
9 gurna.ung.ac.id 1 Publication
10 Genera Principles of Good Governance in Execution in State 1 Publication

Administrative Court by -2019

11  casi.sas.upenn.edu 1 Publication
12 Thesis Submitted to Shodhganga Repository 1  Publication
13 gurnal.unikarta.ac.id 1 Publication
44 www.ccsenet.org 1  Publication
15 jurna.ugm.ac.id 1 Publication
20 LEGALIZATION OF ABORTION AGAINST VICTIMS OF RAPE <1 Publication

CRIMES VIEWED FROM VICTIMOLOGY by Elvandari-2020

21 jurnal.usk.ac.id <1  nternetData

22 proceeding.icless.net <1  Publication

24 Legal Implications Of The Certificate Revocation Decision By The Court <1~ Publication
Toward T By Harimurti Kridalaksana, Widiy, Yr-2022,5,10



https://journals.usm.ac.id/index.php/jic/article/download/8288/pdf
https://www.lawreform.ie/_fileupload/consultation%20papers/LRC%20CP%2067-2022%20Compensating%20Victims%20of%20Crime.pdf
https://ejurnal.ung.ac.id/index.php/eslaw/article/download/13286/6536
https://dx.doi.org/10.7176/JLPG/81-16
https://dx.doi.org/10.7176/JLPG/81-16
https://casi.sas.upenn.edu/sites/default/files/iit/National%20Commission%20on%20Labour%20Report.pdf
https://shodhganga.inflibnet.ac.in/jspui/bitstream/10603/87509/8/08_chapter%203.pdf
https://ejurnal.unikarta.ac.id/index.php/jlj/article/download/1151/1046/3522
http://www.ccsenet.org/journal/index.php/jpl/article/download/0/0/41777/43388
https://jurnal.ugm.ac.id/jmh/article/view/17622/17308
https://dx.doi.org/10.21143/jhp.vol50.no1.2501
https://dx.doi.org/10.21143/jhp.vol50.no1.2501
https://jurnal.usk.ac.id/SKLJ/article/view/46328
https://proceeding.icless.net/index.php/icless22/article/download/90/77/79
https://dx.doi.org/10.33369/j_bengkoelenjust.v12i1.2131
https://dx.doi.org/10.33369/j_bengkoelenjust.v12i1.2131

Publication

25 Thesis Submitted to Shodhganga Repository <1

26 www.tandfonline.com <] Publication
27 www.ijicc.net <]  Publication
28 www.jurnal.payungnegeri.ac.id <1  Publication
29 moam.info <] IntemetData
30 austlii.edu.au <] InternetDaia
31 ijcrt.org <1  Publication
33 eprints.ums.ac.id <] InternetDaia
. erepo.usiu.ac.ke <1  Publication
35 gurnal.ung.ac.id <1  Publication
36 www.readbag.com <]  memetData
37 eudl.eu <1  Publication
38 scholarship.law.cornell.edu <1  Publication
39 moam.info <1  'ntemetData
40, Thesis Submitted to Shodhganga Repository <1  Publication
41 badilum.mahkamahagung.go.id <1  Publication
. WWW.ECronicon.com <]  Publication
. repository.uinjkt.ac.id <1  Publication
45 Internet Data

repository.uki.ac.id

<1



https://shodhganga.inflibnet.ac.inhttps:/shodhganga.inflibnet.ac.in/bitstream/10603/694996/12/12%20annexures.pdf
https://www.tandfonline.com/doi/pdf/10.1080/20517483.2023.2223843?download=true&role=button
https://www.ijicc.net/images/vol12/iss12/121275_Wijaya_2020_E_R.pdf
https://www.jurnal.payungnegeri.ac.id/index.php/healthcare/article/download/79/43
https://moam.info/the-rule-of-law-in-sub-saharan-africa_5c9c1c57097c47564e8b45c1.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VCAT/2008/2652.html?query=%222002%20HCA%201%22%20or%20%22209%20CLR%20509%22%20or%20%22186%20ALR%201%22%20or%20%2223%20Leg%20Rep%202%22
https://ijcrt.org/papers/IJCRT1705104.pdf
https://eprints.ums.ac.id/cgi/export/eprint/127584/RDFNT/rep-eprint-127584.nt
http://erepo.usiu.ac.ke/bitstream/handle/11732/4544/ALICE
https://ejurnal.ung.ac.id/index.php/eslaw/article/download/13262/4297
http://www.readbag.com/gwu-nsarchiv-nsaebb-nsaebb316-oas-las-dos-erres
https://eudl.eu/pdf/10.4108/eai.12-11-2022.2327364
https://scholarship.law.cornell.edu/cgi/viewcontent.cgi?article=1389&context=cjlpp
https://moam.info/3rd-saapam-limpopo-chapter-annual-conference_5a0d0ba71723dd63a5d97d94.html
https://shodhganga.inflibnet.ac.inhttps:/shodhganga.inflibnet.ac.in/bitstream/10603/638744/7/07%20chapter%202.pdf
https://badilum.mahkamahagung.go.id/upload_file/img/article/doc/upaya_hukum_yang_dilakukan_korban_kejahatan_dikaji_dari_perspektif_normatif_dan_putusan_mahkamah_agung_republik_indonesia.pdf
https://www.ecronicon.com/eccy/pdf/immediate-cpr-a-right-to-life.pdf
https://repository.uinjkt.ac.id/dspace/bitstream/123456789/40160/2/RAMADHIAN%20WIJAYANTI-FEB.pdf
http://repository.uki.ac.id/cgi/export/eprint/7256/RDFNT/perpusuki-eprint-7256.nt

46 repository.up.ac.za <1  Publication

48 adoc.pub <] IntemetData

49  Analisis Dasar Pertimbangan Hakim Tentang Pelanggaran Hak Ekonomi «q ~ Publication
Penggandaan F By Arnita Febi Maharani, Budi Sa, Yr-2022,5,23

51 ebin.pub <] IntemetData
82 equityhealthj.biomedcentral.com <1 ImemetDaa
53 jurna.upmk.ac.id <] IntemetData
54 «kip.ifg.id <1  Publication
35 moam.info <] IntemetData
56 nhrc.nic.in <1  Publication
57  repository.iainpare.ac.id <1  Publication
58 repository.uel.ac.uk <1  Publication
59  Submitted to Central University of South Bihar on 2024-02-06 00-02 <1  Student Paper
60 Thesis Submitted to Shodhganga Repository <1  Publication
61 www.ejourna.warmadewa.ac.id <1  Publication
66 ojslib.unideb.hu <1  Publication
74 scholar.smu.edu <1  Publication
75 scholar.smu.edu <]  Publication
76 scholar.smu.edu <1  Publication

. adoc.pub <1 IntemetDaa



https://repository.up.ac.za/bitstream/handle/2263/43262/Tjia_Towards_2014.pdf?sequence=1&amp;isAllowed=y
https://adoc.pub/nomor-22-tahun-2014-number-22-of-2014.html
https://dx.doi.org/10.14710/ldjr.v5i1.1508
https://dx.doi.org/10.14710/ldjr.v5i1.1508
https://ebin.pub/rachel-weeping-and-other-essays-on-abortion-0836236025.html
https://equityhealthj.biomedcentral.com/articles/10.1186/s12939-020-01296-z
http://jurnal.unissula.ac.id/index.php/icls/article/view/16111
https://kip.ifg.id/storage/files/67bed7ad4f86b.pdf
https://moam.info/psychopathic-criminals-political-economic-_5b7f3e92097c4754758b4794.html
https://nhrc.nic.in/sites/default/files/InterrogatingViolenceAgainstWomenharboundreport2020.pdf
https://repository.iainpare.ac.id/id/eprint/8845/1/2120203860102028.pdf
https://repository.uel.ac.uk/download/95e3f053437f9fbfbeb6a808a7fb446f4f9a438698102a91812945d6ede1e570/1256564/LondonCityofParadox.pdf
https://shodhganga.inflibnet.ac.in/jspui/bitstream/10603/105058/14/14_chapter%206.pdf
https://www.ejournal.warmadewa.ac.id/index.php/juprehum/article/download/2350/1708/
https://ojs.lib.unideb.hu/DJM/article/view/6008/5618
https://scholar.smu.edu/cgi/viewcontent.cgi?article=1000&context=law_etds
https://scholar.smu.edu/cgi/viewcontent.cgi?article=1000&context=law_etds
https://scholar.smu.edu/cgi/viewcontent.cgi?article=1000&context=law_etds
https://adoc.pub/nomor-22-tahun-2014-number-22-of-2014.html

Internet Data

83 adoc.pub <1

85 adoc.pub <] IntemetData
90 www.dlideshare.net <] IntemetData
91 www.dlideshare.net <] IntemetData
92 www.dlideshare.net <1  'nternetData
99 Thesis submitted to shodhganga - shodhganga.inflibnet.ac.in <1  Publication
102 www.ebc-india.com <1  IntemetData
103 www.ebc-india.com <1  IntemetData
105 www.ebc-india.com <1  mternetData
106 www.ebc-india.com <1  'ntemetDaa
109 repository.uki.ac.id <1  nternetData
110 repository.uki.ac.id <1  mternetData
118 www.ilo.org <] Publication

EXCLUDED SOURCES

1  archivecrin.org 5 IntemetData
2 journal.formosapublisher.org 4  Publication
3 jurna.unissula.ac.id 4 Publication
4 repository.unissula.ac.id 3 Publication
5  cloud-platform-e218f50a4812967bal215eaecede923f.S3.amazonaws.com Publication

2



https://adoc.pub/nomor-22-tahun-2014-number-22-of-2014.html
https://adoc.pub/nomor-22-tahun-2014-number-22-of-2014.html
https://www.slideshare.net/slideshow/declaration-of-basic-principles-of-justice-for-victims-of-crime-and-abuse-of-power/9530671
https://www.slideshare.net/slideshow/declaration-of-basic-principles-of-justice-for-victims-of-crime-and-abuse-of-power/9530671
https://www.slideshare.net/slideshow/declaration-of-basic-principles-of-justice-for-victims-of-crime-and-abuse-of-power/9530671
https://shodhganga.inflibnet.ac.in/bitstream/10603/132448/10/10_chapter%202.pdf
https://www.ebc-india.com/lawyer/articles/9801a1.htm
https://www.ebc-india.com/lawyer/articles/9801a1.htm
https://www.ebc-india.com/lawyer/articles/9801a1.htm
https://www.ebc-india.com/lawyer/articles/9801a1.htm
http://repository.uki.ac.id/cgi/export/eprint/7256/EndNote/perpusuki-eprint-7256.enw
http://repository.uki.ac.id/cgi/export/eprint/7256/EndNote/perpusuki-eprint-7256.enw
http://www.ilo.org/public/libdoc/ilo/P/09616/09616(2001-89).pdf
archive.crin.org
journal.formosapublisher.org
jurnal.unissula.ac.id
repository.unissula.ac.id
cloud-platform-e218f50a4812967ba1215eaecede923f.s3.amazonaws.com

6

the-world-is-watching.org

2

Publication



the-world-is-watching.org

_ [PENA JUSTISIA: MEDIA KOMUNIKASI DAN KAJIAN HUKUM|

Rationality Test of The Application of Criminal Law on Restitution for
Victim Protection in The Criminal Justice System

Safik Faozi1, Eva Arief2
Isafikfaozi@edu.unisbank.ac.id
2evaarief2 1 @yahoo.co.id

Stikubank University1
University of 17 August 1945 (UNTAG) Semarang?

Article Info _ﬁstmct

Received: 2024-10-12 The purpose of this study is to explain the rationality test of
Revised: 2024-12-10 restitution imposition for victim protection in the criminal
Accepted: 2024-12-17 justice system. The ongoing criminal justice system show

a shift in perspective from being offender-oriented to
criminal justice system that also pays attention to aspects

Keg./wmjds. of wvictim protection. Various court decisions show the
Ratl(?nal.lty, fulfillment of vikim rights through the imposition of
Restitution, restitution, but there are also court decisions that do not
Victims, and impose restitution, so that the criminal justice system still
Criminal Justice applies victim protection that is abstracted into community

protection. This fact is interesting to study from the
approach of criminaﬁaw policy that is required to be
rational. Based on a [fterature review of the rationality of
criminal sanction policies, and the development of a
criminal justice model that is accommodative for victim
protection, and the juridical-normative method with the
specification of inconreto legal research, there are variations
in the imposition of restitution, namely being subject to
restitution and not being subject to restitution in the
ongoing crimz% justice system. The rationality test of
restitution is UiSed on the realization of the objectives of
protection and recovery of victims of sexual violence. The
rationality test explains that restitution as a tool/means of
realizing the criminal objective of restoring balance that
concretely improves the suffering and losses experienced by
victims of sexual vifilence, improves the perpetrator, and
resoly@Mthe conflict between the perpetrator and the victim.
The inal justice system that applies restitution to
victims of sexual violence opens itself up to allow victims to
obtain restitution. The procedural criminal justice system
provides a means for victims of sexual violence to obtain
restitution as a right. The Law on Protection of Witnesses
and Victims and the Law on Sexual Violence Crimes, and
the Declaration of Basic Principles of Victim of Crime and
Abuse of Power have determined restitution to victims of
sexual violence both in the trial process and after a court
decision after it has permanent legal force.
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I. Introduction
The reality of the appication of criminal law in the criminal justice system shows
that judicial practice places interests of victims of criminal acts into the interests of
society. According to Sudarto, ﬁposition of the victim becomes only an element of the
legal order. So a criminal act is not an act that harms people who have blood, flesh, and
feelings, but as something that is against the law, contrary to something abstract called
legal order ( inbreuk op de rechtsorde ). With this growth, the person who is harmed has
no meaning; he is abstracted. In the process of examining a'Criminal case, it is as if he is
"dehumanized; he is only (usually the first witness) who is only important to provide
information about what the perpetrator did in order to be used as evidence of the
perpetratgy's guilt.! Even compensation that should be a concrete effort that must be
received victims of crime to repair the suffering or losses experienced by victims of
crime has been taken by the state and replaced with fines. Victims of crime have lost
their right to receive compensatiomEven according to Sghafer, the development of ideas
about the purpose of punishment Which is based on the 1feed for the development of the
perpetrator (convict) has been accompanied by the reality of a great deal of attention to
the victim. And even if there is attention to the victim, it is considered not to hinder the
development of the perpetrator/convict.3 On the basis of this, something rational, in an
integrative criminal policy includes the interests of crime victims, not only as something
abstracted into the interests of society, but as a factor underlying the @urpose of the
crime, which must be realized concretely in a criminal sanction. Criminal sangsgons in the
form of compensation payments or what is known as restitution are not onlym rights of
victims to repair or restore the suffering experienced as in the Declaration of Basic
Principles of Victim of Crime and Abuse of Power in 1985 have become additional
iminal sanctions. Even with the development of human rights which initially had an
@g;ct on the @pghts of perpetrators of criminal acts, it has also included tiie rights of
victims. The ﬁninal justice sggtem which was originam oriented towards the
perpetrator (Offender Oriented) st also pay attention to rights of victims to be
restored. The service rights model which places victims as passive and positioned as
witnesses who are not entitled to sue is no longer in accgggance with developments
where victi s parties who suffer from criminal acts have mts in the criminal justice
mechanism. Tiie existence of procedural rights in criminal justice greatly assists victims
in the justice mechanism. The UN Declaration on Basic Principles for Victims also
determines The responsiveness of judicial and administrative process to the needs of
victims should be facilitated. The existence of tiie Bandung District Court decision
No0.989/pid.sus/2021/PN.Bdg, which was revised by the Bandung High Court decision
No. No.86/pid.sus/2022/PT.Bdg on the one hand provides the fulfillment of victims'
rights to have their suffering and lossessprestored through criminal justice that
accommodates the interests of the victim. the other hand, there is the Surabaya

1 Sudarto, Law and Criminal Law, Alumni, Bandung, 1986, pp. 184-185. @

2[n this regard, please note the opinion of Mardjono Reksodiputro in Sahetapey, Viktimoloqi Sebuah Bunga Rampai, Pustaka Sinar Harapan,
Jakarta, 199, pages 113-114.

3Schafer in Sahetapey, Ibid., page 114.
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District Court decision No. 1361/Pid.B/2022/PN/Sby % does not provide for the
fulfillment of restitution rights through the demands of public prosecutor or court
decisions. Although both incidents occurred time when the provisions on restitution
for Victimngf] sexual violence were in effect as regulated in Law No. 31 of 2014
concerni endments to Law No. 13 of 2006 concerning Protection of Witnesses and
Victims. mas been determined that victims of criminal acts have the right to receive
restitution.

2. Resea Method

e approach method used is normative legal research with the specification of
in-concreto legal research, namely research on court decisions that decide and try
criminal acts of sexual violence with the i sition of restitution for the protection of
victims in the criminal justice system. Thenﬁa used are secondary data with primary
legal materials. Data analysis is carried out descriptively-analystically using the theory of
criminal justice and victim protection,

3. Results and Discussion

Facts on the Imposition of Restitution for the Protection of Victims of Sexual

Violence Through Various Court Decisions

Based on a search of literature documents sourced from various decisions, the
following can be presented:

1. The Bandung District Court Decision Number 989 /Pid.Sus/2021/PN Bdg was appealed
to the Bandung High Court with Number 89/Pid.Sus/2022/PT Bdg stating that the
defendant was sentenced to death, subject to restitution of Rp. 331,527,186,- (three
hundred thirty-one million five hundred twenty-seven thousand one hundred and
eighty-six rupiah) for the cost of recovering 12 victims from the suffering they
experienced.

2. Decision of the Panel of Judges of the Surabaya High Court No.
1003 /PID.SUS/2022/PT SBY which amended the Decision of the Malang District
Court Number 60/PID.SUS/2022/ MLG which was appealed only regarding the
length of the sentence imposed on defendant, so that the sentence became 8 (eight)
years in prison, and a fine of Rp. 300,000,000 (three hundred million rupiah). In
addition, the defendant was also subject to restitution of Rp. 44,744,623 ,- (Forty-four
million seven h red fortysfgur thousand six hundred and twenty-three rupiah). With
the provision t if the %dant does not pay the restitution money within a

imum of 1 month since court decision has permanent legal force, then his
%erty can be coxﬁcated by the Prosecutorzand auctioned to pay the restitution, and
with the provision t in the event that the (@l?endant does not have sufficient assets
to pay the restitution, then it is replaced with a substitute imprisonment for 1 (one)
year in prison.

3. the Thya' Ulummiddin Islamic Boarding School , Padang Village, Singojuruh,
Banyuwangi was sentenced to 10 years in prison and a fine of Rp100 million,
subsidiary to six months in prison. In addition, restitution payments were imposed on
the victims. There were five victims who received compensation. They were MA who
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received restitution of Rp6.6 million, DF worth Rp3.7 million, KR Rp5.2 million, SW
Rp7.1 million, and MA Rp4.4 million.

4. Decision of the Surabaya District Court No. 1361/Pid.B/2022/PN Sby with the
defendant Moch. Subchi Azal Tsani (MSAT), the child of the caretaker of the Majma'al
Al Bahrain Shiddiqiyyah Islamic Boarding School.

The panel of judges sentenced him to 7 (seven) years in prison because he was
proven legally and convincingly to have committed the crime of "committing an act
that attacks moral honor, namely violating Article 289 in conjunction with Article 65
(1) of the Criminal Code and Law No. 8 of 1981 concerning the Criminal Bsocedure
Code." The imposition of this sanction is far below the demands of Public
Prosecutor, namely violating Article 285 in conjunction with Article 65 paragraph (1)
with a demand of 16 years.

Based on a study of the documents, the legal panel's decision did not impose
restitution on victims of the sexual violence crimes he committed.

5. Dpaision Number 108/Pid.Sus/2018/PN.Pwk

sed on t@study of the decision documents, there was no restitution granted. The
restitution uest was reject by the Panel of Judges due to the time limit,
considering that the restitution uest did not comply with Article 20 Paragraph (2)
of Government Regulation Number 7 of 2018 concerning the Provision of
Compensation, Restitution, and Assistance.

6. Dgaision Number 137 /Pid.Sus/2018/PN.Kdl @

sed on the study of the verdict documents, urns out that the panel of judges
ordered the Defendant to pay restitution in the amount of IDR 1,050,000 (one million
fifty thousand rupiah) to the victim's child.

7. Dpaision Number 148/Pid.Sus/2019/PN.Sbr

sed on the study of the decision documents, it was stated that the Panel of Judges
ordered the Defendant to pay restitution amounting to IDR 29,000,000 (twenty nine
million rupiah).

8. Decision Number 473 /Pid.Sus/2020/PN. Dpk

Based on the study of the document, it is explained that the perpetrator paid
restitution to the victim's child Y] in the amount of Rp. 6,524,000 (six million five
hundred and twenty four thousand rupiah) with the prowision that if the restitution is
not paid, it will be replaced with a prison sentence 3 (three) months and paid
restitution to the victim's child BA in the amount of Rp. 11,520,639 (eleven million five
hundred and twenty thousand six hundred and thirty nine rupiah) with the provision
that if the restitution is not paid, it will be replaced with a prison sentence of 3 (three)
months.

9. Dgaision Number 2068/Pid.Sus/2020/PN. Mdn

sed on the study of the document, it is explained that no restitution was given,
considering that the victim did not submit a request for restitution by the victim's
party.

10. Decision Number 166/Pid.Sus/2021/PN. Kot
Based on the study of the document, it is explained that no restitution was given,
considering that the victim did not submit a request for restitution by the victim's
party.
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Based on the study of the documents, several decisions é@the panel of judges
imposing restitution on perpetrators of criminal acts to victims of sexual violence crimes
on the one hand are basedgmn the victim's request through the Witness and Victim
Protection Agency (LPSK). the other hand, the absence of restitution imposed on
perpetrators of criminal acts is based on the absence of a request for restggtion from the
victim. Wheregas based on the applicable positive law, namely Article 7 A agraph (1) of
Law Number ﬁ of 2014 concerning Amendments to Law Number 1 of 2006 concerning
Witness and Victim Protection, which states that victims of criminal acts have the right to
obtain restitution in the form of: a. compensation for loss of wealth or income; b.
compensation for losses caused by suffering directly related to the crime; and/or c.
reimbursement of medical and/or psychological care costs. In paragraph (3) it is
determined that the right to obtain restitution is submitted through LPSK either before or
after a court decision that has obtained permanent legal force. Paragraph (4) deteggines
that LPSK submits to the Prosecutor to be included in the lawsuit. Article (5) states tirat in
the event that a restitution application is submitted after a court decisi ids obtained
permanent legal force, the LPSK can submit a restitution application to gle Court in the
form of a decision. Based on these provisions, victi f sexual violence can still submit a
restitution applicationgthrough the LPSK, namely]@gr the court decision has obtained
permanent legal force 1M the form of a Court Decision. These provisions are also stipulated
in Article 20 (1) of Government Regulation No. 7 of 2018 concerning the Provision of
Compensation, Restitution, and Assist e, which states that a restitution application is
submitted before the court decision obtained permanent legal force through the
Witness and Victim Protection Agency (LPSK) to be included in the Public Prosecutor's
demands. It must also be understood that paragraph (3) states that a restitution
application can be submitted after a decision has obtained a permanent decision and a
restitution application can be submitted through the LPSK to the Court to obtain a
decision.
Specifically related to the imposition of restitution for mtims of sexual violence,
s one of the ri that is fulfilled to restore the suffering or losses experienced by the
victim. Article 30ggagraph (1) of Law No. 12 of 2022 concerning Criminal Acts of Sexual
Violence states that Victims of Criminal Acts of Sexual Violence haver‘lc?%l right to receive
Restitution and Recovery services. (2) Restitution as referred to in paragraph (1) is in the
form of: a. compensation for loss gfgwealth or income; b. compensation for losses incurred
due to suffering directly related e Criminal Act of Sexual Violence; c. reimbursement
of medical and/or psychological care costs; and/or d. compensation for other losses
suffered by the Victim as a result of the Criminal Act of Sexual Violence.

The existence of variations in the fulfillment of restitution as the ri f victims of
violent crimes in various different court decisions constitutes a neglect ¢ e rights of
victims of sexual violence. Victims of sexual violence experience increasing suffering and
loss considering that the court as a means to realize justice including for victims w
actually experience suffering and loss due to court decisions. On this basis, the Circular
the Supreme Court No. 1 of 2023 concerning Procedures for Settling Applications and
Granting Restitution and Compensation to Victims of Criminal Acts. Article 8 regulates
the mechanism for submitting a restitution application. Investigators/LPSK submit the
restitution application file to the Public Prosecutor before the case file is transferred to

Safik, Eva: Rationality Test of The Application of Criminal Law...




_ [PENA JUSTISIA: MEDIA KOMUNIKASI DAN KAJIAN HUKUM]|

the Court or gy the latest before the Public Prosecutor reads the criminal charges. In
paragraph 4 s stated that the Judge notifies the Victim's right to obtaig Restitution
which can be submitted before the Public Pggsecutor files the charges or Zmer the court
decision has permanent legal force. With @ existence of a restitution application in
paragraph 10 it is stated that the Public Prosecutor is obliged to include a Restitution
application in the criminal charges. In article 11, the judge examines the Restitution
application file and provides a legal asse ent of the evidence presented in court and
considers it in the decision. Article 11 (1) ulates that in the event that the victim does
not file a Restitution application i e trial process against the perpetrator of the crime,
the application can be submitted diter the court decision has permanent legal force. The
provisions are very understandable because restitution is a victim's right that must be
fulfilled. The deadline for a restitution application as stipulated in Article 12 paragraph
(2) is a maximum of 90 (ninety) days from when the Applicant learns of the Court's
decision which has permanent legal force.

2. Testing the Rationality of Imposing Restitution for Victim Protection in the Criminal

Justice System

The Rationality Test of the imposition of restitution for the protection @Iictims
of violent crimes in the justice system is based on Sudarto's understanding that criminal
policy is a total and rational effort by society to overcome crime. 4This means that
criminal policy shows its rationality characteristics. Karl O. Christiansen argues that the
characteristic of rational criminal policy is nothing more than the application of rational
methods . Furthermore , the application of rational methods must still be measured in the
formulation of the objectives to be achieved. In this regard, Karl O. Christiansen also
arggrs that the fundamental prerequisite in formulating a rational way/method or action
is Mt the objectives to be achieved must have been formulated well ( the fundamental
prerequisite of defining a means, method or measure as a rational is that the aim or purpose
to be achieved is well defined ). This approach means that the rationality of a criminal law
policy must begin with the formulation of better criminal objectives, in this case criminal
objectives that are in accordance with the outlook on life of the community or nation
concerned. The effort to formulate the purpose of punishment can be intended as an
effort to guide and provide guidelines in determining the form and type of punishment to
be determined. Therefore, the abstraction of several purposes of punishment introduced
in the theories of punishment and punishment is very helpful in formulating good
purposes of punishment, which are in accordance with the outlook on life of the
Indonesian nation. In the literature study, a number of theories of punishment are known.
Traditionally, in general, theories of punishment can be divided into absolute theories and
relative theories. Both theories are commonly known as the theory of retribution and the
theory of purpose/benefit. Both theories in the view of Hugh D. Barlow as two major

4 According to Sudarto, criminal policy is briefly a rational effort by society to overcome crime, Sudarto, Selected Chapters of Criminal Law ,
Alumni Bandung, 1986, page 73. Sudarto's opinion seems to be a translation of Marc Ancel's opinion that criminal policy is the rational
organization of the control of crime by society . Marc Ancel, Social Defense , 1965, page 209. Marc Ancel's opinion is also quoted by G. Peter
Hoefnagles in his book, The Other Side of Criminology: An Inversion of the Concept of Crime , Cluwer Deventer, Holland, 1969, page 57.

5 Karl O. Christiansen, Some Considerations on the l@bili{y of a Rational Criminal Policy , in Report For 1973 and Resource Material Series
No. 7, UNAFEI, Tokyo, 1973, pages 74-75. See also adi and Barda Nawawi Arief, Criminal Theories and Policies , Alumni, Bandung, 1992,
page 94.
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arguments have been offered msupport of legal punishment . ¢In relation to this, according
to AM Quinton, there is a prevailing antinomy about the philosophical justification of
punishment.” The nature of the two theories which are placed in conflict with each other,
has apparently - in the development of punishment theory - given rise to a combined
theory between retributive theory and utilitarian theory.8

The characteristics of this criminal political rationality have consequences for the
application of criminal law as part of criminal politics. G. Peter Hoefnagels places the
application of criminal law as a major part of crime prevention, in addition to efforts to
utilize mass media and prevention without punishment.?

The imposition of restitution for the protection of victims of ual violence
crimes is a manifestation of the application of criminal law through a cfiminal justice
system. As the application of criminal law which is part of rational criminal politics, the
imposition of restitution in the criminal justice system is a matter of criminal law policy.
In Karl O. Christiansen's view, the rationality of a criminal policy is characterized by the
application of criminal sanctions that realize better criminal goals. Better criminal goals
must be formulated first and then determine the criminal sanctions that realize the
underlying criminal goals. From this point of view, the rationality of a criminal sanction
must be able to realize the criminal goals that have been formulated. Based on literature
searches, there are various opinions on the purpose of criminal law, which in the Criminal
Code have agreed on various formulations of the purpose of punishment as in Article 51,
namely a. preventing the commission of Criminal Acts by enforcing legal norms for the
protection and protection of society; b. socializing convicts by providing guidance and
mentoring so that they become good and useful people; c. resolving conflicts caused by
criminal acts, restoring balance, and bringing a sense of security and peace in society; and
d. fostering a sense of regret and freeing the convict from guilt. These criminal objectives
show the integrative nature of criminal objectives, namely combining the theory of
retribution on one side and the theory of benefits/theory of objectives on the other side.
The previous approach to the integration of criminal objectives was also conveyed by
Muladi, which is more briefly called (1) prevention (general and specific); (2) community
protection; (3) maintaining community solidarity; (4) recompense/balance. 10Criminal
objectives must be met with the note that which objective is the focus is casuistic in
nature. 11With a casuistic approach, the objectives of punishment in the form of resolving
conflicts caused by criminal acts, restoring balance, and bringing a sense of security and
peace in society can be realized when the suffering and damage experienced by the victim
is restored and rebalanced. Muladi said that criminal acts are disturbances of balance,
harmony, and harmony in community life which result in individual or societal damage.

6 Hugh D. Barlow, Introduction to Criminology , Third Edition, Little, Brown Company, Boston Toronto, 1984, page 478. It is further stated
that the first theory emphasmthe ideas of moral responsibility and justice, known as Retribu tivists. The second theory emphasizes the
justification of punishment i e context of the ability of punishment to prevent or improve . This view is often known as Utilitarians .
Loc.,Cit.

7 AM Quinton in Gertrude Ezorsky , Philosophical Perspectives on Punishment , State University of New York, Albany, 1972, page 6. Next two
theories are mentioned - retributive and utilitarian- seem, and at least are understood by their defenders, to stand in open and fla grant
contradiction. Both sides have arguments at their disposal to demonstrate the atrocious consequences of the rival theory. Loc.,Cit.

8 Gertrude Ezorsky calls it the term cal retributivist Theology , Gertrude Ezorsky, Ibid., page xi. Muladi also calls the combined theory with
the term teleological retributivism. Muladi, Conditional Criminal Institution, Op., Cit., page 51.

9 G. Peter Hoefnagels , The Other Side of Criminology, 1969, p. 56

10Muladji, Conditional Criminal Institution, Alumni, Bandung, 1985, p. 61.
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Thus, the purpose of punishment is to repair individual and social damages caused by
criminal acts. 12The purpose of punishment that is characterized by repairing damage or
suffering of victims reflects the enforcement of law and justice as mandated in Article 52
paragraph (1). Specifically relat@to punishment, judges are requir@ to consider, among
others, the impact of the crime Git the victim or the victim's family. Pinishment that takes
into account the ect of victim protection is also mentioned first when a corporation
commits a crime g‘eferred to in Article 56 which states that in punishing corporations,
the following must be considered:

a. the level of loss or impact caused;

b. ....

c. etc.

@e purpose of criminal law that is based on rational repairs to the victim's losses or
suffering must be realized through rational sanctions, namely criminal sanctions that
realize the purpose of the crime, namely repairing the losses or dam experienced by
the victim. The types of criminal law stated in the 2023 Criminal Code re€fer to restitution
as a criminal sancti namely an additional criminal sanction. Article 66 paragraph (1)
letter d refers to @’payment of compensation as an additional criminal sanction.
Furthermore, Article 94 (1) states that in a court decision, the obligation of the convict to

compensation to the victim or heirs can be determined as an additional punishment
@feferred to in Article 66 paragraph (1) le d.
Determination of compensation pawnents the same meaning as restitution. icle 1
number 11 of Law Number 35 of 2014 concerning Amenments to Law Number 13 of
2006 concerning Protection of Witnesses and Victims. icle 1 number 20 of Law
Number 12 of 2022 concerning Criminal Acts of Sexual Violence states that Restitution is
Restitution is payment of compensation imposed on the perpetrator or third party based
on a court decision or ruling that has permanent legal force, for material and/or
immaterial losses suffered by the victim or his heirs. The last definition of restitution
includes the determining party and its use, namely for payment of c ensation for
material and/or immaterial losses. With the criminal purpose (@ppayment of
compensation for losses experienced by the victim which is imposed on the perpetrator of

crime, restitution functionally realizes a rational criminal purpose. Even Article 30
E‘agraph 2 of Law Number 12 of 2022 states that Restitution as referred to in paragraph
(1) is in the form of: a. compensation for loss of wealth or income; b. compensation for
losses incurred due to suffering directly related to the Crime of Sexual Violence; c.
reimbursement of medical and/or psychological care costs; and/or d. compensation for
other losses suffered by the Victim as a resultg g the Crime of Sexual Violence. 'ﬁe types of
losses are also determined in Article 7 A aph (1) of Law Number of 2014
concerning Amendments to Law Number 1 of 6 concerning Protection of Witnesses
and Victims, except for point d. namely compensation for other losses suffered by the
Victim as a result of the Crime of Sexual Violence.

The determination of restitution as a right in both laws g‘-d at the same time as an
additional sanction under the name of compensation payment has long been mentioned

3079

Safik, Eva: Rationality Test of The Application of Criminal Law...




_ [PENA JUSTISIA: MEDIA KOMUNIKASI DAN KAJIAN HUKUM]|

in the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of @#awer at
the UN General Assembly on December 15, 1985 in point 2.1. which states that jfenders
or third parties responsible for their avior should, where appropriate, make fair
restitution to victims, their families or dependants. Such restitution should include the
return of property or payment for the harm or loss suffered, reimbursement of expenses
incurred as a result of the victimization, the provision of services and the restoration of
rights . Restitution includes the return of property, or payment for damage or loss
suffered, reimbursement of costs incurred as a result of the victimization, the provision of
services and the restoration of rights. Even since 1985, this Declaration has advised the
state to evaluate legislation by placing restitution as an additional criminal sanction. In
point 2.2. stated Governments should be review their practices, requlations and laws to
consider restitution as an available sentencing option in criminal cases, in addition to other
criminal sanctions.

4. Conclusion

In the criminal justic stem, the imposition of restitution in the criminal justice
system is highly dependent mhe model of the criminal justice system used. According
to Muladi, the Criminal Justice System related to victim protection has 2 models, namely
the procedural rights modmnd the Service Model . According to Muladji, the first modgl,
emphasizes the possibility 6f"the vig&im to play an active role in the criminal process or1 .

the course of the judicial process. his case, the victim of the crime is given the right to
file a criminal complaint or to assist the prosecutor or the right to resent and heard
at every level of the court hearing where his interests are involved, uding the right to

be consulted by the correctional institution before being given conditional release and
ultimately the right to make peace oyscivil court proceedings. 13Furthermore, in the
Service Model , the emphasis is placed the need to create standard standards for the
development of crime victims, which can be used by the police, for example in the form of
guidelines for notification to victims and/or the prosecutor's office in handling their
cases, providing compensation as a criminal sanction of a restitutionary nature and the
impact of statements from victimsghefore the sentence is imposed. This approach sees
victims of crime as specific targets t0 be served within the framework of police and other
law enforcement activities.14

In relation to the demands of today's criminal law on the interests of victims, it
seems that the model of procedural rights is considered to be able to fulfill the feeling of
revenge for the victim and the munity. According to Muladi, this feeling exists
everywhere, so that the function criminal law and criminal law can run well and can
even improve cooperation between the police, prosecutors and victims. In addition, the
victim through this method is possible to regain self-esteem and self-confidence.
Furthermore, according to Muladi, the existence of these procedural rights can assist the
prosecutor's duties and provide a strong flow of information to the judge.15

However, the procedural rights model can also create a conflict between public

13Muladi, Protection of Victims Through the Criminal Process in madi and Barda Nawawi Arief, Anthology of
Criminal Law, Alumni, Bandung, 1992, page 77.

14 Ibid., page 80.

15 Ibid., page 80.
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interest and personal interest. e participation of victims in @ administration of
criminal justice can place public interest below individual interest. Another negative
aspect is the possibility that the rights given to the victim can actually cause a mental
burden for the person cgacerned and open up opportunities to make them the targets of
oppressive actions from Tile perpetrators of criminal acts and in turn can even make them
victims who become victims for the second time ( Ri f Secondary victimization ).
16Finally, according to Muladi, a free judicial atmosphere ased on the principle of the
presumption of innocence. 17In the second model (service model), the first advantage that
can be put forward is that this model can be a means of returning what is called the
Integrity of the System of instiutionalized trust , within the framework of a communal
perspective. The victim will I€el that his interests are guaranteed again in an orderly
social atmosphere. An orderly, controlled and trusting atmospbgte can be recreated.18
The procedural justice system provides victims with ir rights in the criminal
justice mechanism. The Declaratio Basic Principles €6ncerning Victims of Crime and
Abuse of Power has determined 1@; The responsiveness of judicial and administrative
process to the needs of victims should be facilitated by :
(a) informing victims of their role and and the scope, timing and progress of the
proceedings and of the disposition of their cases, especially where serious crimes are
involved and where they have requested such information
(b) allowing the views and concerns of victims to be presented and considered at
appropriate stages of the proceedings where their personal interests are affected,
without prejudice to the accused and consistent with the relevant national criminal
justice system
(c) providing proper assistance to victims throughout the legal process
(d) Taking measures to minimize inconvinience to victims, protect their privacy, when
necessary, and ensure their safety, as well as that of their families and witnesses on their
behalf, from intimidation and retaliation
(e) Avoiding unnecessary delays in the disposition of proceedings and the execution of
ordersgor decisions granting awards to victims
Even ifi" the declaration it is possible that informal mechanisms to resolve disputes
including using mediation, arbitration, customary justice practices must be used to
facilitate peace and recovery for victims. The existence of facilities specified in the
Declaration shows that the criminal justice system through the application of criminal
law that facilitates the payment of compensation or restitution has been a means of
realizing the goal of restoring the suffering and losses of victims of sexual violence. The
means of restitution sanctions for victims of sexual violence have implemented a rational
criminal law policy approach.

16 Ibid., page 81.
17 Loc. Cit.
18 Ibid., pages 81-82. Furthermore, according to Muladi, this model is also considered e able to save costs,

because with the help of standard guidelines, criminal justice can consider the losses suffered by the victim in
order to determine the composition for the victim.
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